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HOMESTEAD INSURANCE
COMPANY, Petitioner

V.

PENJERDEL REFRIGERATION
COMPANY and Episcopal
Hospital, Respondent.

No. 996 MAL 2001.
Supreme Court of Pennsylvania.
April 23, 2002.

Petition for Allowance of Appeal from

the Order of the Superior Court.
ORDER

PER CURIAM.

AND NOW, this 23rd day of April 2002,
the Petition for Allowance of Appeal is
GRANTED. 1t is further ordered that
this matter be consolidated with State
Farm Fire and Casualty Co. v. Craley,
No. 28 MAP 2002 and Motorists Mutual

Insurance Co. v. Pinkerton et al, No. 20
WAP 2002.
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Jason W. GREER
v.

CITY OF PHILADELPHIA; Common-
wealth of Pennsylvania, Department
of Transportation; Fischbach &
Moore, Inc. and T.H. Green Electric
Company, Inc.; Custom Tower Struc-
tures, Inc. and Thomas Devlin

Appeal of Custom Tower
Structures, Inc.
Supreme Court of Pennsylvania.

Argued Oct. 16, 2001.
Decided April 24, 2002.

Following a personal injury action,
Department of Transportation and con-
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tractor filed motions for judgment notwith-
standing the verdict, claiming that they
were entitled to indemnification from sub-
contractor. The Court of Common Pleas,
Philadelphia County, Civil Division, No.
1134 July Term 1994, Sandra Mazer Moss,
J., denied the motions. DOT and contrac-
tor appealed. The Commonwealth Court,
Nos. 3047 and 3049 C.D. 1998 and No. 378
C.D. 1999, affirmed in part and reversed
as to indemnification. Subcontractor ap-
pealed. The Supreme Court, Nos. 1-3
EAP 2001, Nigro, J., held that subcontrac-
tor was not required to indemnify the DOT
and contractor for the share of the dam-
ages which a jury attributed to the negli-
gence of the DOT and the contractor.

Reversed.

States =104

Subcontractor, hired to manage traffic
while Department of Transportation and
contractor removed large overhead signs
from an interstate, was not required to
indemnify the DOT and contractor for the
share of the damages which a jury attrib-
uted to the negligence of the DOT and the
contractor in a personal injury action
brought by an injured driver; the subcon-
tractor agreed to indemnify the DOT and
contractor only “to the extent” that the
damages were caused by the subcontrac-
tor’s negligence, and the indemnity agree-
ment did not evince an intent to provide
indemnification for damages due to the
negligence of other parties, such as the
DOT and contractor.

Herman Bloom, Ellen Bloom Glass,
Philadelphia, for appellant, Custom Tower
Structures, Inc.
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Jay M. Levin, Gaele McLaughlin Bart-
hold, Philadelphia, for appellee, Dept. of
Transp.

Thomas A. Masterson, Norristown, for
appellee, Jason Greer.

Robyn S. McGrath, Philadelphia, for ap-
pellee, Thomas Devlin.

John J. Hatzell, Philadelphia, for appel-
lee, T.H. Green Elec. Co., Inc.

Before: FLAHERTY, C.J., ZAPPALA,
CAPPY, CASTILLE, NIGRO, NEWMAN
and SAYLOR, JJ.

OPINION
Justice NIGRO.

We granted the Petition for Allowance
of Appeal of Custom Tower Structures
(“CTS”) to consider whether under the
contract at issue in this case, the Common-
wealth Court’s decision allowing indemnifi-
cation for damage caused by the indemni-
tees’ own negligence violates the rule set
forth in Ruzzi v. Butler Petroleum Co., 527
Pa. 1, 588 A.2d 1 (1991). For the reasons
that follow, we reverse.

In 1993, the Pennsylvania Department
of Transportation (“PennDOT”) entered
into a contract with J.H. Green Electric
Company (“Green”) to remove large
overhead signs from Interstate 95 in
Philadelphia. As part of the contract,
Green assumed responsibility for traffic
management. Green, in turn, entered
into a subcontract with CTS to undertake
some of the work (“CTS Contract”), and
by the terms of that subcontract, CTS
assumed responsibility for traffic man-
agement. The CTS Contract also con-
tained an indemnity clause in which CTS
agreed to indemnify and hold harmless
PennDOT and Green:

1. While CTS specifically assumed responsibil-
ity in its subcontract for the ‘‘Maintenance
and Protection of Traffic During Construc-
tion,” Green and PennDOT both retained cer-

from and against claims, damages, losses
and expenses, including but not limited
to attorney’s fees, arising out of or re-
sulting from the performance of the
Subcontractor’s Work under this Sub-
contract but only to the extent
caused 1 whole or in part by negligent
acts or omissions of the Subcontractor,
the Subcontractor’s Sub Subcontractors,
anyone directly or indirectly employed
by them or anyone for whose acts they
may be liable, regardless of whether or
not such claim, damage, loss or expense
is caused tm part by a party indemni-
fied hereunder.

CTS Contract, at § 4.6.1, R.R. at 29A (em-

phasis added).

The sign removal caused periodic stop-
page of traffic in all lanes on I 95. Jason
Greer was sitting at such a stoppage on
April 30, 1993, when Thomas Devlin rear-
ended his stopped car at approximately 55
m.p.h. Greer suffered permanent injuries,
including paraplegia. Greer brought a
negligence action against the City of Phila-
delphia, PennDOT, Green, and Green’s
parent company, Fischbach & Moore.
CTS and Devlin were joined as additional
defendants. Greer settled his claim with
Devlin prior to trial. The case proceeded
to a jury trial against the remainder of the
defendants in January 1998. Before the
jury began deliberations, the trial court
granted motions for non-suit filed by the
City of Philadelphia and Fischbach &
Moore. The jury returned a verdict in
favor of Greer and against PennDOT,
Green, and CTS in the amount of $2.5
million. The jury found Greer to be 12%
comparatively negligent and PennDOT,
Green, CTS, and Devlin each to be 22%
negligent.!

tain supervisory responsibilities over traffic
management. Accordingly, the trial court
held that there was ample evidence to support
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PennDOT and Green filed motions for
judgment notwithstanding the verdict, al-
leging, inter alia, that they were entitled
to indemnification by CTS under the terms
of the CTS Contract. The trial court de-
nied the motions, finding that CTS did not
intend to assume liability for the negli-
gence of PennDOT and Green, absent spe-
cific language in the subcontract to that
effect. On appeal, the Commonwealth
Court reversed the judgment of the trial
court as to indemnification, stating:

Clearly, the language in the subcontract

limits CTS’ indemnification of PennDot

and Green only to the extent of CTS
negligence, even if damages were caused
in part by PennDot’s and Green’s negli-
gence. In this case, that meant that

PennDot and Green were completely in-

demnified because the subcontract and

the jury’s verdict allocating comparative
negligence coincided to produce that re-

sult. Specifically, the jury awarded
Greer $2.5 million. From that verdict,
the trial court deducted Devlin’s

$100,000 settlement and $300,000 for
Greer’'s 12% negligence, and found
PennDot, Devlin, Green, and CTS each
22% negligent, thus making their share
of the verdict $462,000 each ($2.5 million
less than $400,000 x .22). As such,
PennDot was liable for 22% of the ver-
dict or $462,000, but because it was enti-
tled to indemnification by CTS for 22%
of the verdict, PennDot’s liability was
offset completely as was Green’s for the
same reason. As such, the trial court
erred by failing to order CTS to indem-
nify PennDot and Green from damages.
Greer v. City of Philadelphia, Nos. 3047
and 3049 C.D.1998 and No. 378 C.D.1999,
Memorandum Op. at 12-13 (Pa.
Commw.Ct. April 5, 2000). The Common-
wealth Court affirmed the trial court’s de-
cision in all other respects. Judge Smith

the imposition of direct liability on all three
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dissented without opinion, and Judge
McGinley dissented on the ground that the
indemnification agreement was insufficient
to entitle PennDOT and Green to indemni-
fication under this Court’s holding in Ruz-
2t v. Butler Petroleum Co., 527 Pa. 1, 588
A.2d 1 (1991). This Court granted alloca-
tur, and we now reverse.

In Ruzzi, the owners of a gas station
hired a contractor to, among other things,
supply and install gasoline tanks at their
station. In the parties’ contract, the sta-
tion owners agreed to indemnify the con-
tractor “from any and all claims for loss,
damage, injury or other -casualty
caused or occasioned by any ... explosion

. occurring ... by reason of the ...
installation and/or repair of” the tanks.
588 A.2d at 3. When one of the tanks to be
installed arrived at the site with a hole, a
resulting explosion injured a third party
who had been hired by the contractor.
The contractor was found to be 84% negli-
gent and sought indemnity from the gas
station owners pursuant to the contract.
In spite of the broad language in the in-
demnity provision, this Court held that the
agreement did not provide indemnity to
the contractor for its own negligence, reaf-
firming the rule previously announced in
Perry v. Payne, 217 Pa. 252, 66 A. 553
(1907), that “if parties intend to include
within the scope of their indemnity agree-
ment a provision that covers losses due to
the indemnitee’s own negligence, they
must do so in clear and unequivocal lan-
guage. No inference from words of gener-
al import can establish such indemnifica-
tion.” 588 A.2d at 4. As the Ruzzi court
explained, assuming liability for the negli-
gence of an indemnified party “is so haz-
ardous, and the character of the indemnity
so unusual and extraordinary, that there
can be no presumption that the indemnitor

parties.
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intended to assume the responsibility un-
less the contract puts it beyond doubt by
express stipulation.” Id. (quoting Perry,
66 A. at 557). Moreover, as this Court
noted in Perry, it would be “contrary to
experience and against reason” for a con-
tractor to agree to indemnify another for
the other’s negligence, when such indemni-
fication would subject it to “uncertain and
indefinite” liability. Perry, 66 A. at 555.

The instant case clearly implicates the
Perry—Ruzzi rule, because it requires this
Court to decide whether CTS is liable for
the share of the damages which the jury
attributed to the negligence of PennDOT
and Green, in addition to the damages
attributed to its own negligence. Under
the Perry-Ruzzi rule, CTS is liable for the
damages attributed to PennDOT’s and
Green’s negligence only if the language of
the CTS Contract clearly and unequivocal-
ly demonstrates that CTS intended to pro-
vide such indemnification.?

Here, as stated above, the CTS Contract
provides indemnity from claims for dam-
ages “only to the extent caused in whole or
in part by negligent acts or omissions of
the Subcontractor, the Subcontractor’s
Sub Subcontractors, anyone directly or in-
directly employed by them or anyone for
whose acts they may be liable,” and “re-
gardless of whether or not such claim ...
is caused in—wheleor in part by a party

2. PennDOT urges us to ‘“reject Ruzzi’s ana-
chronistic views,” PennDOT Brief at 37, and
instead to embrace ‘‘the most modern, most
reasonable, and best and most correct ap-
proach,” id. at 41, which, in its view, is to no
longer subject provisions allegedly providing
for indemnification of a party for its own
negligence to “‘strict scrutiny.” Id. at 37-38.
This argument is curious given PennDOT’s
assertion elsewhere in its brief that Pennsyl-
vania is in the minority of states that do not
statutorily prohibit either indemnification
generally or indemnification of a party for its
own negligence. See id. at 27 n. 20. In any
event, we do not believe that Ruzzi’s rule is

indemnified hereunder.” Green argues
that these provisions clearly and unequivo-
cally provide it and PennDOT with com-
plete indemnity for their own negligence,
as long as CTS is also partially negligent.
PennDOT, on the other hand, advocates
the approach taken by the Commonwealth
Court, contending that the provision unam-
biguously indemnifies it and Green for
their own negligence only up to an amount
equal to CTS’s liability for its negligence.?

We reject both PennDOT’s and
Green’s interpretations.  Contrary to
their assertions, the language of the in-
demnity provision in no way demon-
strates an unambiguous intention by CTS
to provide indemnification for the negli-
gence of the indemnitees, as required by
the Perry—-Ruzzi rule. By agreeing to
language stating that PennDOT and
Green were indemnified for damages
“only to the extent that” the damages
were caused by the negligence of CTS
and its sub-subcontractors, employees
and anyone for whom it may be liable,
the parties communicated their intent to
limit any indemnification to that portion
of damages attributed to the negligence
of CTS and those under its supervision.
The chosen language simply does not
evince an intent to provide indemnifica-
tion for damages due to the negligence
of other unspecified parties, including an
indemnitee. Moreover, we read the sec-

“anachronistic,” but rather, continue to be-
lieve that it is a sound rule, carefully designed
to ensure that no party is unwittingly subject-
ed to liability that we have characterized as
“hazardous ... unusual and extraordinary.”
Perry, 66 A. at 557.

3. Under either approach, the resulting indem-
nification would be the same in light of the
unique circumstances of this case, where
PennDOT, Green and CTS were each found to
be 22% liable. Namely, CTS would be sad-
dled with 66% of the damages in an incident
in which it was only 22% negligent.
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ond part of the provision, which states
that the indemnity clause will apply “re-
gardless of whether or not such claim

. is caused in—whole—or in part by a
party indemnified hereunder,” merely to
clarify that any contributory negligence
by PennDOT and Green will not bar
their indemnification for damages due to
CTS’s negligence.

In coming to this conclusion, we have
carefully considered the interpretations
proffered by Green and PennDOT. How-
ever, Green’s interpretation, the broader
of the two, ignores the plain language of
the indemnity provision, which confers in-
demnity “only to the extent” that the dam-
ages and/or claims are caused in whole or
in part by the negligence of CTS or its
agents. In fact, when Green argues that
the indemnity provision is unambiguous, it
tellingly excludes the “to the extent” lan-
guage from its quotation of the contractual
provision. Instead, it asserts: “The lan-
guage of the indemnity provision specifi-
cally presents the circumstances in which
indemnity will be required. Those circum-
stances are when the claim is caused ‘i
whole or in part by the negligent acts or
omissions of the Subcontractor.’” Green
Brief at 10 (emphasis in original). Howev-
er, this is simply not what the indemnity
provision says. It does not state that
Green and PennDOT are completely in-
demnified “when” or “if” CTS is negligent.
Rather, it states that they are indemnified
“to the extent” that CTS is negligent. De-
spite Green’s attempt to discount the “to
the extent” language, that language is in

4. In support of its argument, Green cites Her-
shey Foods Corp. v. General Electric Service
Co., 422 Pa.Super. 143, 619 A.2d 285 (1992),
which found a particular indemnity provision
to unambiguously indemnify the indemnitee
even when the indemnitee was partly negli-
gent. Id. at 288. Although Green character-
izes the indemnification provision in that case
as being “essentially similar” to the language
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the plain text of the contract and clearly
must be given effect.*

PennDOT, on the other hand, recognizes
the import of the “to the extent” phrase
and readily acknowledges that resolution
of the issue before this Court hinges on its
interpretation. PennDOT Brief at 11-12
(“[T]he ultimate question for disposition by
the court is really only what effect should
be given to the indemnification clause’s
‘but only to the extent’ phrase.”) As stat-
ed above, PennDOT argues that the
phrase limits CTS’s assumption of Penn-
DOT’s and Green’s liability to an amount
equal to that for which CTS, its sub-sub-
contractors and employees were indepen-
dently liable.

Unless the language of the contract is
clear and unambiguous, however, such that
the “contract puts it beyond doubt” that
the parties intended the interpretation
that PennDOT advocates, we must opt for
the interpretation that does not shoulder
CTS with the fiscal responsibility for
Green’s and PennDOT’s negligence. Per-
ry, 66 A. at 557; Ruezzi, 588 A.2d at 4.
Here, the CTS Contract simply does not
“put| ] it beyond doubt by express stipula-
tion” that CTS intended to indemnify
PennDOT and Green for their own negli-
gence. Perry, 66 A. at 557. If CTS in-
tended to accept the liability PennDOT
contends it accepted, it would have been a
simple matter to write the indemnity
clause to unambiguously state that the in-
demnitees were indemnified for an amount
of damage attributed to their own negli-
gence up to the amount for which the

at issue here, Green Brf. at 10, the provision
did not contain the “to the extent” limitation
present in the CTS Contract, but rather sim-
ply provided for indemnification for damages
“caused in whole or in part by’ the indemni-
tor’s negligence. Because we disagree that
the “to the extent”” language can be, or should
be, overlooked, we decline to employ Her-
shey’s analysis here.
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indemnitor was independently responsible.
However, the parties to the contract did
not do so. Instead, they used the lan-
guage quoted above, which we easily read
to only indemnify Green and PennDOT for
that portion of damages caused by the
negligence of CTS, its sub-subcontractors
and employees.

This Court has never before had occa-
sion to consider the precise language at
issue in this case. Significantly, however,
courts in other jurisdictions that have con-
sidered virtually identical language to that
used in the indemnity provision here have
concluded, as we do now, that the clause
provides indemnity only for the amount of
damage caused by the indemnitor’s negli-
gence, and not for damages attributable to
the indemnitee’s negligence. While Penn-
DOT calls the analysis in these cases “un-
sophisticated and simplistic,” PennDOT
Brief at 35, we find the cases to be persua-
sive evidence that the interpretation Penn-
DOT advocates is anything but the clear
and unambiguous meaning of the contrac-
tual language. In particular, in Hager-
man Construction Corp. v. Long Electric
Co., the Indiana Court of Appeals consid-
ered an identical provision and specifically
concluded that it did not “not expressly
state, in clear and unequivocal terms, that
it applies to indemnify [the indemnitee] for
its own negligence.” 741 N.E.2d 390, 393
(Ind.Ct.App.2000). Rather, the Hagerman
court concluded, as we conclude here, that

5. Also noteworthy is Dillard v. Shaughnessy,
Fickel & Scott Architects, Inc., 884 S.W.2d
722 (Mo.Ct.App.1994)(applying Kansas law),
a case in which an indemnitee, who was not
negligent, sought to collect attorney’s fees and
costs from the partially negligent indemnitor
under an indemnification provision identical
in all material respects to the provision here.
Even without applying the rules of strict con-
struction that are employed under Kansas law
when an indemnitee is seeking indemnifica-
tion for its own negligence, that court con-
cluded that the “to the extent” language limit-
ed the indemnitor’s liability to that portion of

the provision only required the subcontrac-
tor to provide indemnity from liability for
damages that result from the subcontrac-
tor’s negligence. Id. Similarly, in Braegel-
mann v. Horizon Development Co., the
Minnesota Court of Appeals considered a
virtually identical provision and stated that
“the phrase ‘to the extent caused’ ... sug-
gests a ‘comparative negligence’ construc-
tion under which each party is accountable
‘to the extent’ their negligence contributes
to the injury.”5 371 N.W.2d 644, 646
(Minn.App.1985).

PennDOT argues that giving the phrase
a “comparative negligence construction”
renders the entire indemnity provision
meaningless because, even without the
clause, PennDOT and Green would be enti-
tled to contribution, as joint tortfeasors,
for any damages attributed to them that
were caused by CTS’s negligence. Penn-
DOT Brf. at 27-31 (citing the “Uniform
Contribution Among Tort-feasors Act,” 42
Pa.C.S.A. § 8321 et seq.) We disagree.
At a minimum, the indemnity provision
provides PennDOT and Green with an ad-
ditional means of recovering any amount
they might be compelled to pay on account
of CTS’s negligence. In addition, it unam-
biguously entitles them to recover attor-
ney’s fees and other expenses arising out
of CTS’s negligence, which they might not
otherwise be able to recover. See Lavelle
v. Koch, 532 Pa. 631, 617 A.2d 319, 323

the attorney’s fees and costs that correspond-
ed to the percentage of fault attributed to it
for the plaintiff’s injuries.

6. This would be particularly meaningful in a
situation in which a plaintiff brings a negli-
gence action against PennDOT, Green, and
CTS, and a jury finds CTS’s negligence to be
the sole cause of plaintiff’s injuries. Under
the indemnity provision, CTS would then be
obligated to reimburse Green and PennDOT
for all of their attorney’s fees and costs in
defending the action.
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(1992)(litigant cannot recover counsel fees
or costs from adverse party absent express
statutory authorization, agreement of par-
ties or other established exception).
Moreover, the indemnity provision gives
them a meaningful benefit in that it uncon-
ditionally obligates CTS to indemnify them
not only for its own negligence, but also
for the negligence of its sub-subcontrac-
tors and “direct or indirect” employees.
Accordingly, we do not agree that our
interpretation of the provision renders it
meaningless, when such an interpretation
gives PennDOT and Green significant re-
lief beyond that to which they are entitled
under Pennsylvania’s contribution statute.

We hold, therefore, that the indemnity
clause in the CTS Contract did not unam-
biguously indemnify PennDOT and Green
for their own negligence, but rather,
served only to protect PennDOT and
Green from liability for damages due to
the negligence of CTS, its sub-subcontrac-
tors, its employees and others for whose
acts CTS may be liable. We therefore
conclude that PennDOT and Green are
liable for the share of damages that the
jury attributed to each of them when it
assigned them each a proportional per-
centage of liability.

Accordingly, the order of the Common-
wealth Court is reversed.

Former Chief Justice FLAHERTY did
not participate in the decision of this case.
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