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As if the onslaught of construction defect litigation facing build-
ers and contractors in Pennsylvania and across the country is  
not enough, the courts have it made it far more difficult for  
them to obtain coverage for such claims under their liability 
insurance policies.

Most occurrence-based policies are triggered only where there 
has been an accident and most contain business risk/work prod-
uct exclusions that exclude claims for damage to the “work” or 
the “product” of the insured. Even in those states where a defect 
may constitute an occurrence, some courts have ruled that the 
business risk/work product exclusion nevertheless bars coverage. 

In October 2006, in the case of Kvaerner Metals Division of 
Kvaerner USA, Inc. v. Commercial Union Ins. Co., 908 A.2d 888 (Pa. 
2006), the Pennsylvania Supreme Court upheld a carrier’s denial 
of coverage in a case involving damage to a coke oven bat-
tery constructed by Kvaerner. After the oven failed to perform, 
the owner sued Kvaerner for breach of contract and breach of 
warranty. Kvaerner’s carrier denied coverage and Kvaerner filed 

a declaratory judgment action. Pennsylvania’s highest court 
defined an “accident” as “an unexpected and undesirable event” 
or “something that occurs unexpectedly or unintentionally,” and 
held that this definition “cannot be satisfied by claims based 
upon faulty workmanship.”  The Court further reasoned that it 
was improper to convert a CGL policy to a performance bond 
“since such protections are already readily available for the pro-
tection of the contractors.”

Since then, the Pennsylvania Superior Court has relied upon 
the business risk exclusion to deny coverage for damage to a 
product in a product liability claim. Plasticert, Inc. v. Westfield Ins. 
Co., 923 A.2d 489 (Pa. Super. 2007). 

A trend may be developing in which claims that were  
previously covered will now be denied under standard ISO  
CGL policies. This trend dictates that builders and contractors 
work closely with their carriers to select coverage and with  
their counsel in interpreting policies and phrasing coverage 
requests.
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Ball Janik is honored to have been selected by Intel as a Go-To 
Law Firm in the practice area of Labor and Employment.

Employment Litigation
Our employment litigation practice focuses on the defense  
of employment claims. Our employment group has an impressive 
record winning summary judgment motions for our clients  
in employment cases. From 2004 through 2007, our success  
rate on motions for summary judgment, resulting in dismissal  
of the entire case, is over seventy-five percent. We have success-
fully defended a wide range of claims alleging breach of contract, 
wrongful termination, harassment, employment-related torts, 
discrimination, retaliation, FMLA, ERISA and wage-and-hour 
violations, and violation of non-competition agreements. We 
litigate in Oregon and Washington State and federal courts and 
before the EEOC and Oregon and Washington agencies.

Employment Law Counseling
Our employment law counseling practice includes a full range  
of preventative employment law advice, including day-to- 
day personnel issues, contracts and policies, discipline, legal 
compliance and training, leave laws, wage-and-hour require-
ments, insurance coverage for employment claims, protection 
of the employer’s intellectual property, and investigations of 
internal complaints.

Labor Law Representation
Our practice also includes labor law. Our lawyers have advised 
management on the negotiation, interpretation and adminis-
tration of collective bargaining agreements, investigations in a 
unionized workplace, representation petitions, and unfair labor 
practice charges. We have represented management in griev-
ances and arbitrations.

To learn more about Ball Janik and our labor and employment practice please 
visit us at www.balljanik.com.
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